UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Andrea WLSON, individually
and in her capacity as
admnistratrix of the Estate
of Noah W I son,
Plaintiff, E No. 3:00cv2247 (JBA)
V. :

M DVWAY GAMES, | NCORPORATED,

Def endant .

Ruling on Mbtions to Disniss [Doc. #25 & #43]

On Novenber 22, 1997, thirteen-year-old Noah Wl son died
when his friend, identified as Yancy S., stabbed himin the chest
with a kitchen knife. Noah's nother, Andrea Wlson, filed this
suit against Mdway Ganes, Inc., alleging that at the tinme Yancy
st abbed Noah, Yancy was addicted to a video gane manufactured by
M dway cal l ed Mortal Konbat, and that Yancy was so obsessed with
the ganme that he actually believed he was the character Cyrax.

Wl son clains that Mdway' s design and marketing of Mortal
Konbat caused her son’s death. She alleges that she is entitled
t o danages under theories of product liability, unfair trade
practices, loss of consortium and negligent and intentional
infliction of enotional distress. Jurisdiction is predicated on
diversity of citizenship

M dway has noved to dism ss the conplaint under Fed. R G v.
P. 12(b)(6), on the grounds that even if everything WI son
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alleges is true, she has not stated a claimfor which relief can
be granted. The first notion to dismss [Doc. #25] clains that
Wl son's allegations fail as a matter of state tort |aw
Specifically, Mdway argues that: Mrtal Konmbat is not a
"product” that can give rise to a product liability claim
Wl son's CUTPA action is tinme-barred; a |loss of consortiumclaim
cannot be nmaintained by a parent based on the death of her child;
and W1 son cannot recover for negligent or intentional enotional
di stress because M dway owed no duty to her or Noah and M dway’ s
desi gn and marketing of Mortal Konmbat was not the |egal cause of
any injury sustained by her or her son. After oral argunent on
the first notion, Mdway filed a second notion to dismss [Doc.
#43] addressed to what M dway clainms are constitutional
infirmties in plaintiff’s conplaint. Mdway clains that both
t he Connecticut constitution and the U S. constitution bar an
action to recover damages fromthe nmaker of a video gane such as
Mortal Konbat, when the basis for liability is alleged to be the
expressive content of the gane.

For the reasons set out below, the Court concludes that
Wl son's conplaint, while artfully drafted and skillfully
defended at oral argunent and in the briefing, nonetheless fails
to state a clai mupon which relief can be granted: the product
liability counts fail because Mortal Konmbat is not a "product”
within the purview of the CPLA; the unfair trade practices claim
is time-barred; the loss of consortiumclaimis not recogni zed
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under Connecticut law in this context; and the negligent and
intentional infliction of enotional distress clains are precluded
by the First Amendnent. Thus, the Court grants M dway’ s notions,

and Wlson's clains are dismssed in their entirety.

Facts

In her conplaint, WIson describes Mrtal Konbat as a
virtual reality video gane that uses sophisticated technology to
make players physically feel as if they are killing the
characters in the gane, and rewards players when they tap their
"killer responses."! She alleges that "Mrtal Konbat was
designed with the use of extrenely sophisticated futuristic
technol ogy that was intended to cause the user to believe and
physically feel that he is actually participating in the violent
battles,"? and describes the vast technol ogi cal advances in video
ganme technol ogy that have taken place since the advent of the
mediumthirty years ago: "The ganes have gone from bouncing a
little white ball fromside to side on a screen to ganmes of
virtual reality in which the player has an active role within the
gane. "3

W son describes the ganme as having seven fictional

IAm Conpl. T 3 & 4.
2Am  Conpl . T 4.
SAm Conpl. T 7.



characters, each of which has a unique fighting style, including
net hod of killing opponents, or "finishing nove."* The
characters advance through the various |levels of the gane by
using increasing |levels of violence, which WIlson clainms presents
viol ence as a viable problemsolving technique.®> Significantly,
Wl son states that Mortal Konbat differs from nedia such as
nmotion pictures and nmusic "in one significant respect — they are
interactive, permtting the [player] to control, or even assune
the identity of, a digitalized gane character."®

One of the characters, "Cyrax," kills his opponents by
grabbi ng them around the neck in a "headl ock" and stabbing them
in the chest.” WIson clains that Yancy used this same maneuver
to stab her son, and that Yancy was addicted to Mrtal Konbat
when he killed Noah. She further alleges that M dway desi gned
Mortal Kombat to addict players to the exhilaration of violence,?
and specifically targeted a young audi ence, intending to addict

themto the gane.?®

“Am Conpl. ¢ 3.
SAm Conpl. ¢ 8.
SAm Conpl. ¢ 6.
’Am Conpl . {7 18 & 109.
8Am Conpl. | 5.
°Am Conpl. § 15.



1. Standard

Courts dism ss conplaints at the 12(b)(6) stage "only if it
appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”

D Alessio v. New York Stock Exchange, Inc., 258 F.3d 93, 99 (2d

Cr. 2001) (internal citations and quotations omtted). It is
inportant to renmenber that "[t]he issue is not whether a
plaintiff will ultimately prevail but whether the claimant is
entitled to offer evidence to support the clains.” County of

Suffolk v. First Am Real Estate Solutions, 261 F.3d 179 (2d Gr.

2001) (internal citations and quotations omtted).

When considering a notion to dismss for failure to state a
claimunder Fed. R CGv. P. 12(b)(6), the Court nust accept al
allegations in the conplaint as true and draw all inferences in

the non-noving party’'s favor. Patel v. Contenporary C assics of

Beverly Hlls, 259 F.3d 123, 127 (2d Cr. 2001). The case wll

not be dism ssed unless the Court is “satisfied that the
conpl ai nt cannot state any set of facts that would entitle [the
plaintiff] torelief.” 1d. However, because "bald assertions
and conclusions of laww |l not suffice to state a claim"

Tarshis v. Riese Org., 211 F.3d 30, 35 (2d Cir. 2000) (citation

omtted), the Court "need not accept avernents which are | egal
concl usi ons unsupported by the facts all eged el sewhere in the

conplaint.” K-Mart Corp. v. Mdcon Realty Goup of Conn., Ltd.,

489 F. Supp. 813, 814 (D. Conn. 1980) (citations omtted).
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[11. Product Liability Caim

The first and second counts of WIlson's conplaint are
brought under Connecticut’s product liability statute. The first
count is styled as a failure to warn of Mrtal Konbat’'s
"i nappropriate level of violent content"” and "nentally-addictive"
nature, while the second count is a defective design claim

The Connecticut Product Liability Act ("CPLA" or "Act"),
Conn. Gen. Stat. 88 52-572met seq., is the exclusive renedy for
all clains of injury and property damage all eged to have been
caused by defective products. CPLA nerges the various theories
of liability — including strict liability and failure to warn —
into one cause of action: the "product liability claim"™ Conn.
Gen. Stat. 8§ 52-572m(b).® "The legislature clearly intended to
make [ CPLA] an exclusive renedy for clains falling within its

scope.”" Wnslowv. Lew s-Shepard, Inc., 212 Conn. 462, 471

(1989).
There are several substantive elenments that nust be present

for a claimto fall within the scope of CPLA. Specifically, a

10" Product liability claim includes all clainms or actions
brought for personal injury, death or property danage caused by
t he manufacture, construction, design, fornula, preparation,
assenbly, installation, testing, warnings, instructions,
mar ket i ng, packagi ng or | abeling of any product. ‘Product
ltability claim shall include, but is not limted to, al
actions based on the following theories: Strict liability in
tort; negligence; breach of warranty, express or inplied; breach
of or failure to discharge a duty to warn or instruct, whether
negl i gent or innocent; msrepresentation or nondiscl osure,
whet her negligent or innocent."



CPLA claimcan only be asserted against a "product seller,” Conn.
Gen. Stat. 8§ 52-572n(a) — and whet her the defendant in any given
case is a product seller is an issue that often turns, as it does
here, on whether the iteminvolved is considered a "product."
Conn. Gen. Stat. § 52-572m !

Apart fromthe definitional prerequisites to bringing a CPLA
claimand several other provisions not at issue here, CPLA
contains little in the way of substance regarding liability for

injuries caused by products. See Lanontagne v. E. 1. Du Pont De

Nenmours & Co., 41 F.3d 846, 856 (2d Cir. 1994) ("CPLA was not

meant to elimnate [common | aw] substantive rights [and] does not
itself spell out the types of clains it consolidates"). Thus,

al though a product liability claimis a single cause of action
and certain uniformprovisions apply, different common | aw
theories of liability undergird this statutorily-created cause of

action. ?

1m2 pProduct seller’ nmeans any person or entity, including a
manuf acturer, whol esaler, distributor or retailer who is engaged
in the business of selling such products whether the sale is for
resale or for use of consunption . . . ." Conn. Gen. Stat. § 52-
572m(a). "Product" is never defined. See generally James H.
Rotundo & Paul D. WIlians, Connecticut Product Liability Law 3
(1998).

12See, e.q., Robert B. Adelman & Mary Ann Connors, The Legal
Franework of a Products Liability Case in Connecticut, 67 Conn.
B.J. 355, 361 (1993) ("[T]he purpose of [CPLA] cannot be to
abolish the common | aw theories of liability. Instead, our Act
unites the common | aw theories in one cause of action within its
procedural framework [and] creates uniform procedures and
remedi es for product clains.") (footnotes omtted).
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Wl son’s conplaint asserts product liability clainms, thereby
necessarily alleging that Mortal Konmbat is a "product” within the
scope of the CPLA. She supports her CPLA claimwth two separate
theories of liability. First, she asserts a "failure to warn"
theory, claimng that her son’s injuries and death "were the
result of the defendant’s failure to warn of the inappropriate
| evel of violent content and nental |l y-addictive nature of the
products it marketed and sold and the foreseeable risks that are
likely to result fromuse of its products by individuals in
decedent’s age group."'® Second, she advances a design defect
theory, claimng that the interactive video gane was "negligently
and/or intentionally designed by defendant M dway," and that her
son’s injuries and death "were the result of defendant M dway’ s
negligent and/or intentional design of a dangerous product, and
its reckless disregard for the safety of its products."!

In its notion to dismss, Mdway argues that WIlson's CPLA
cl ai m cannot be maintained at all, because Mrrtal Konbat is not a
"product” within the neaning of CPLA. "Apart fromthe statutes
that define ‘product’ for the purposes of determ ning products
l[tability, in every instance it is for the court to determ ne as
a matter of |aw whether sonething is, or is not, a product."”

Restatenment (Third) Torts: Products Liability 8 19 cnt. a (1998).

13Am  Conpl . 9§ 30.
1“Am  Conpl . Y7 32-33.



M dway contends that although the term "product” is never defined
in CPLA, it "cannot be contorted to include ideas or
expression. "™ |In support of this proposition, Mdway relies on
cases fromother jurisdictions in which courts refused to permt
strict product liability clains based on information contained in

books, nmagazines and notion pictures. See, e.q., Wnter v. GP.

Put nam s Sons, 938 F.2d 1033 (9th G r. 1991) (nushroom

ent husi asts who relied on erroneous information in encycl opedi a
of mushroons had no strict products liability claim against

publ i sher when they becane ill); Watters v. TSR, Inc., 904 F.2d

378, 380-381 (6th G r. 1990) (nother of teenage boy who played
Dungeons and Dragons ganme had no strict products liability claim

agai nst gane manufacturer for son’s suicide); Sanders v. Acclaim

Entmit, Inc., F. Supp. 2d ___, CGv. No. 01-B-72B, 2002 W

338294, at *12-*13 (D. Colo. March 4, 2002) (victinms of school
shooting perpetrated by students who watched vi ol ent notion
pi ctures and played violent video ganes had no strict liability
cl ai m agai nst manufacturers and distributors of video ganes and
notion pictures).

Wil e Mdway never draws the distinction, these cases can be
roughly divided into two analytically distinct classes. The
first are cases simlar to the nushroomenthusiasts’ claimin

Wnter: they involve harmresulting fromreliance on instruction

5Def.’s Mot. Dismiss at 17.



manual s, cookbooks, navigational charts and simlar materials.
Wi | e persuasive argunments can be raised both in support of and
in opposition to the inposition of products liability for

m sinformation in various circunstances,® Wlson's claimis not
a "commercial intellect” or faulty instruction case of the Wnter
variety, and Mdway' s reliance on those cases is m spl aced.

The second cl ass of cases involves clains nore akin to the
gane player’s claimin Watters. Wile these clains also involve
harm al l egedly resulting fromthe intell ectual aspects of
magazi ne articles, games, notion pictures and internet web sites,
that harmis a result of alleged exhortation, inspiration or

"brai nwashi ng" rather than the result of sinply follow ng the

*One comentator has called for the creation of a
"commercial intellect products liability" doctrine that would
provide a renedy for the harmthat befalls a cook, for exanple,
when preparing a recipe froma cookbook that calls for the use of
a poi sonous root. Jonathan B. Mntz, Strict Liability for
Commercial Intellect, 41 Cath. U L. Rev. 617 (1992), discussing
Cardozo v. True, 342 So.2d 1053 (Fla. Dist. C. App. 1977)
(plaintiff failed to state a claimunder UCC inplied warranty
theory of strict liability regarding recipe which called for use
of root that was poi sonous when uncooked, and plaintiff was
i njured when she tasted the raw root while preparing the dish).
These "commercial intellect"” cases are about m sinformation, and
"[mMost courts, expressing concern that inposing strict liability
for the dissem nation of false and defective information would
significantly inpinge on free speech have, appropriately, refused
to inpose strict products liability in these cases." Restatenent
(Third) Torts: Products Liability 8 19 cnt. d (1998). There are,
however, exceptions. See, e.d., Salooney v. Jeppesen & Co., 707
F.2d 671 (2d Cir. 1983) (navigational chart used by pilots is a
product for 8§ 402A purposes).
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instructions. Courts that have addressed the proposition that
this “inciting’” nmedia speech is a "product” for the purposes of

strict liability have rejected it. Watters v. TSR Inc., 904

F.2d 378, 380-381 (6th Cr. 1990) (role-playing Dungeons and

Dragons gane not a product); Herceqg v. Hustler Mgazine, Inc.,

565 F. Supp. 802, 803 (S.D. Tex. 1983) ("inflammatory article on
the practice of ‘autoerotic asphyxiation’" not a product); Janes

V. Meow Media, Inc., 90 F. Supp. 2d 798, 811 (WD. Ky. 2000)

("intangi bl e thoughts, ideas and nessages contai ned w thin ganes,
nmovi es, and website materials are not products for the purposes
of strict products liability"); Sanders, 2002 W. 338294 at *11-
*13 ("thoughts, inmages, ideas, and nessages contained in novies
and video ganes" not products). The line drawn in these cases is
whet her the properties of the itemthat the plaintiff clainmed to
have caused the harmwas "tangi ble" or "intangible." This line
is reflected in the Restatenent, which defines a product as
"tangi bl e personal property distributed coomercially for use or
consunption.” Restatenent (Third) Torts: Products Liability 8§ 19
(1998).

Wil e there are no Connecticut cases on point, the Court

finds the cases cited above to be both anal ogous and persuasively

YCf. Andrew B. Sins, Tort Liability for Physical Injuries
Al l egedly Resulting From Media Speech: A Conprehensive First
Anmendnent Approach, 34 Ariz. L. Rev. 231 (1992) (dividing "nedia
speech"” tort cases into four categories: instruction, exhortation
[ whi ch includes sublimnal nessages], inspiration and
facilitation).
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reasoned. Additionally, they reflect the Restatenent, which is
frequently relied on by the Connecticut Suprene Court, see, e.qQ.,

Wlliams Ford, Inc. v. Hartford Courant Co., 232 Conn. 559, 575-

578 (1995), especially in the strict liability context, see,

e.q., Hoelter v. Mhawk Service, Inc., 170 Conn. 495, 500-502

(1975); Wagner v. Cark Equipnent Co., Inc., 243 Conn. 168, 189

(1997). For these reasons, the Court concludes that the
Connecticut Suprene Court would simlarly hold that "inciting"
medi a speech is not a product within the scope of the CPLA

In her opposition to Mdway's notion, WIson does not
attenpt to persuade the Court to deviate fromthe wei ght of
authority on either the commercial intellect or the inciting
medi a speech anal yses. Rather, she seeks to distinguish Mrtal
Konbat fromthe books, magazines and notion pictures that have
been at issue in the cases decided to date by pointing to Mrtal
Konmbat’ s sophi sticated technol ogy: "the nature of today’ s virtual
reality technology . . . nerges the idea or expression . . . wth
the technology . . . such that the ‘product’ is the conbination
of the expression and the technol ogy."!®

Stated differently, WIson essentially clains that the ideas
and expressions in the gane are wapped into a technol ogy so
sophisticated that the line drawn in the cases between, for

exanpl e, the ink and paper upon whi ch Shakespeare’s sonnets were

8p . 's Cpp’n Mot. Dismiss at 19.
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penned and the ideas expressed in the sonnets thensel ves, sinply
col | apses, because there is no | onger any way to distinguish

bet ween t he physical "container" of the ideas and the ideas
thensel ves. This is rem niscent of Marshall MLuhan's fanous
maxi mthat "the nediumis the nessage, "! which posits that "the
soci ol ogi cal and psychol ogi cal inpact of a nmediumlies as much in
the way it delivers content as it does in the content itself."

Dan L. Burk, Patenting Speech, 79 Tex. L. Rev. 99, 113 (2000).

I n distinguishing Mirtal Konmbat from books, notion pictures
and tel evision shows, WIson has focused her conplaint on the
interactive nature of the gane. It is this interactive feature,
then, that nust be a "product” if Wlson's CPLA claimis to
survive. Wile WIlson has skillfully argued that Mrtal Konbat
is sonmething nore than notion pictures or television prograns,
the "sonmething nore" is its interactivity. She offers no
per suasi ve reason for distinguishing the technol ogi cal advances
that led to Mortal Konmbat’s creation from devel opnents at the
turn of the twentieth century that ushered in the notion picture.
The pictoral representation that evokes the viewer’s response is

the essence of the clainmed "product,"” regardl ess of whether that
representation is viewed passively, as in a notion picture, or is
controlled by the viewer.

Mortal Konbat is not sufficiently different in kind to fal

Marshal | McLuhan, Under st andi ng the Medi a: The Extensions
of Man 7 (1964).
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outside the "intangible" category that is demarcated in the case
law, and thus the video gane if proved as WIson has described it
i n her pleadings cannot be a product within the anbit of the
CPLA. Therefore, the first and second counts of the conpl aint

fail to state a clai mupon which relief can be granted.

V. CUTPA O aim

Wl son’s conplaint also alleges that Mdway' s "aggressive
mar keting tactics to adol escents” violate the Connecticut Unfair
Trade Practices Act ("CUTPA"), Conn. CGen. Stat. 88 42-110b et.
seq.? Mdway argues that WIlson's CUTPA all egations nust fai
for either of two reasons: first, they are tinme-barred by the
statute of limtations; and second, CUTPA is a "penal statute" so
any action founded upon it does not survive Noah's death by
virtue of Conn. Gen. Stat. 8 52-599(c)(3), which provides that
actions “brought upon a penal statute” cannot be brought by a
decedent’ s executor or adm nistrator.

CUTPA has a three year statute of limtations. Conn. Gen
Stat. 8§ 42-110g(f). Mdway argues that because any cause of
action accrued on or before Novenber 22, 1997, when Yancy killed
Noah, WIlson’s CUTPA claimis tinme-barred if comrenced after
Novenber 22, 2000. Because Wl son's conplaint was filed on

Novenber 22, 2000, but not served until Decenber 19, 2000, the

20Am Conpl. T 37.
14



di spositive question on this point is whether filing or service
of the conpl aint commences an acti on.

When a federal court adjudicates state law clains, “‘state
statutes of limtations govern the tineliness of state |aw
clainms’, and state law ‘determ nes the rel ated questions of what
events serve to commence an action and to toll the statute of

limtations'." Diffley v. Allied-Signal, Inc., 921 F.2d 421, 423

(2d Gr. 1990), quoting Personis v. Gler, 889 F.2d 424, 426 (2d

Cir. 1989); accord Converse v. General Mdtors Corp., 893 F.2d 513

(2d Gr. 1990) (“It is well established that the doctrine

enunciated in Erie RR v. Tonpkins, 304 US. 64 (1938), applies
to the manner in which a diversity action is considered commenced

for purposes of state statutes of limtations.”); Walker v. Arnto

Steel Corp., 466 U S. 740 (1980). Because WIlson’s clains

against Mdway are all state |law clains, Connecticut |aw
determ nes whether filing or service of the conplaint “comences”
an action for tolling purposes. See id.

Wlson’s action would be tinely if comrencenent were
governed by the Federal Rules of G vil Procedure, which provide
that an action is commenced upon the filing of the conplaint.

Fed. R Cv. P. 3. However, "the Connecticut Suprene Court has
| ong adhered to the rule that only actual service upon the
defendant will satisfy the state statutes of limtations."

Converse, 893 F.2d at 516, citing, inter alia, Consolidated Motor

Lines, Inc. v. M& MTransp. Co., 128 Conn. 107 (1941) and Jencks
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v. Phelps, 4 Conn. 149, 152 (1822). Under this standard,
Wl son's action was not commenced until Decenber 19, 2000, after
the applicable tine imt.

W son argues that the three year statute of Iimtations
should be tolled by Conn. Gen. Stat. 8§ 52-595 because M dway
fraudul ently conceal ed the dangerous nature of its product.?!

She asserts that at first, she believed Noah tripped and fel
into the knife that Yancy was holding, and only later did she
| earn of what she now alleges are the true facts of the case.??

Under Connecticut case law, "to prove fraudul ent
conceal ment, the plaintiff [is] required to show (1) [the]
defendant's actual awareness, rather than inputed know edge, of
the facts necessary to establish the plaintiff[’s] cause of
action; (2) [the] defendant’s intentional conceal nent of these
facts fromthe [plaintiff]; and (3) that [the] defendant’s
conceal nent of the facts [was] for the purpose of obtaining del ay
on the plaintiff[’s] part in filing a conplaint on their cause of

action. Bartone v. Robert L. Day Co., Inc., 232 Conn. 527, 533

(1995). "The defendant[’s] actions nust have been directed to

the very point of obtaining the delay in filing the action of

21Conn. Gen. Stat. 8§ 52-595 provides: "If any person, liable
to an action by another, fraudulently conceals fromhimthe
exi stence of the cause of such action, such cause of action shal
be deened to accrue against such person so |iable therefor at the
time when the person entitled to sue thereon first discovers its
exi stence. "

2P| .'s Opp’'n Mot. Dismss at 22.
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which [it] afterward seek[s] to take advantage by pleading the

statute.” G bbons v. NER Holdings, Inc., 983 F. Supp. 310, 316

(D. Conn. 1997), quoting verbatimBound Brook Ass'n v. Norwal Kk,

198 Conn. 660, 665-666 (1986).

W son asserts that the basis of her CUTPA claimis the
defendant’s practice of marketing Mortal Konbat. |In her brief in
opposition, she alleges that the defendant "intentionally
concealed this information fromthe plaintiff and public in
general in order to prevent plaintiffs such as here from pursuing
causes of action for such unfair trade practices . . . ."%

Wl son’s conplaint alleges no facts suggestive of
conceal ment, however. The claimed deceptive marketing practices
include "saturat[ing] other industries with products nade in the
i keness of the characters in the video gane, "2 marketing and
advertising Mortal Konbat "in devices that they were certain
chil dren and adol escents woul d be exposed to including, but not
limted to, teen television shows,"? and supplying Mrtal Konbat
to "outside vendors, such as video gane rental establishnents,

vi deo arcades and | ocal businesses."?®

All of these practices are open and public, and they form

2Pl ."'s Opp’'n Mot. Dismiss at 22.
24Am Conpl . | 34.
Am Conpl. T 35.
26Am Conpl . | 37.
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the basis for Wlson’s alleged CUTPA violation. The conceal nent,
which is never actually identified, is logically inconsistent

wi th the conpl ai ned-of activity. As the conplaint contains no
facts which if proven could show that Wl son neets the Bartone

el enents of fraudul ent conceal nent, Wlson's tolling argunent
fails. Her CUTPA claimis thus tinme-barred, and it is not
necessary to address Mdway’'s claimthat the CUTPA action did not

survive Noah’s death

V. Filial Loss of Consortium

W son seeks damages in her own right for loss of filial
consortiumas a result of the death of her son. M dway noves to
dism ss Wlson's loss of consortiumclaimon the ground that
Connecti cut does not recognize a parent’s claimfor | oss of
consortiumfollowng the death of his or her child. Both parties
agree that there are no Connecticut Suprene Court cases on point,

and the | ower courts are divided on the i ssue. Conpare Mhoney

v. Lensik, 17 Conn. App. 130 (1988), rev'd on other grounds, 213

Conn. 548 (1990) (|l oss of consortiumclaimarises out of marital

contract only), with, e.qg., Pacelli v. Dorr, No. CV 960382547S,

1998 W. 470580 (Conn. Super. July 31, 1998) (recognizing | oss of

filial consortiumclaim; see also id. (acknow edging split in

| ower court decisions and collecting cases).

In Belliveau v. Stevenson, 123 F.3d 107 (2d Cr. 1997), the

18



Second Circuit nade a so-called "Erie prediction"?” that the
Connecti cut Suprenme Court woul d not recognize such a claim
Bel liveau begins with the proposition that at conmon | aw, there
is no recovery for wongful death and resulting damages. [d. at

108-109, citing Ecker v. Town of West Hartford, 205 Conn. 219

(1987) and Lucier v. Hittleman, 125 Conn. 635 (1939) ("W have

recognized it as a rule of the common | aw generally applicable
that no action lies for danages resulting fromthe death of a
human being."). Instead, "death and its direct consequences can

constitute recoverable elenents of damage only if, and to the

extent that, they are nmade so by statute." Foran v. Carangelo,
153 Conn. 356, 359-360 (citations omtted).?® Gven that there
is no Connecticut statute providing for a filial |oss of
consortiumclaim the Belliveau court reasoned that such a claim
is not viable in Connecticut. 123 F.3d at 110 (" Connecticut |aw

pl ainl y does not recogni ze any postnortem cl ai ns absent express

2"Under Erie R R Co. v. Tonpkins, 304 U S. 64 (1938),
courts sitting in diversity apply the substantive |aw of the
state to outcone-determ native questions. Were there is no
controlling case law fromthe state’'s highest court, a federa
court sitting in diversity nust predict how the highest court
woul d resolve the issue. MCarthy v. din Corp., 119 F.3d 148,
153 (2d Cr. 1997). On the difficulty of making these
predictions, see generally Dolores K. Sloviter, A Federal Judge
Views Diversity Jurisdiction Through the Lens of Federalism 78
Va. L. Rev. 1671 (1992).

28Connecticut’s wongful death statute nakes death "an
el emrent of danmage for which recovery nay be obtai ned pursuant to
the procedure specified in that statute. But the statutory right
of action belongs, in effect, to the decedent, and to the
decedent alone.” 1d. at 360 (citations omtted).
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statutory authorization — authorization which, for loss of filial
consortiumclai ns, does not now exist. Thus there is no cause of
action for postnmortemloss of filial consortium under Connecti cut
law. ") .

In Ladd v. Douglas Trucking Co., 203 Conn. 187 (1987), the

Connecticut Suprenme Court applied the sane anal ysis and found
that no claimfor postnortem ]| oss of spousal consortium was
avai | abl e under Connecticut law. This result was | ater abrogated
by statute, when the |egislature anended Connecticut’s w ongful
death act to include | oss of spousal consortiumclains. See
Conn. Gen. Stat. 88 52-555a through 52-555c. However, while
recogni zing a spousal loss of consortiumclaim this statute is
silent as to any filial loss of consortiumclaim

As the court in Belliveau recognized, 123 F.3d at 110, sone
Connecticut trial courts have nonet hel ess recognized a claimfor
filial | oss of consortium relying on public policy concerns.

See, e.qg., Pacelli, 1998 W. 470580 ("The deci sions supporting

filial consortiumclainms draw a parallel between the |egal
contract of marriage and the constitutionally protected right of
a parent to the conpani onship, care, custody and nanagenent of
his child."). Wile these are valid concerns, a determ nation of
t he appropri ateness and scope of a parent’s renedy for his or her
child s wongful death is one to be nade by the legislature. Cf.
Bel liveau, 123 F.3d at 110-111. WIlson’s claimin her individual
capacity as Noah's nother for loss of filial consortium nust,
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therefore, be rejected.

VI. Intentional and Negligent Infliction of Enotional Distress

Cl ai s

In response to Wlson's clains for negligent and intentional
infliction of enotional distress, Mdway has advanced argunents
based on two general grounds. First, it argues that WI son
cannot recover as a matter of state tort law, as M dway owed no
duty and, alternatively, Yancy' s crimnal act of stabbing Noah
constitutes an intervening cause that breaks the | egal chain of
causation and relieves Mdway of liability. Second, M dway
argues that both the Connecticut and federal constitutions
preclude a recovery of danages in this context, because Mrtal
Konmbat is protected speech that poses no i nm nent threat of

| aw ess activity.

A Connecticut Tort Law

The Second Circuit has noted that "where possible, courts
wi |l render decisions on federal constitutional questions
unnecessary by resol ving cases on the basis of state |aw (whet her

statutory or constitutional)." Allstate Ins. Co. v. Serio, 261

F.3d 143, 150 (2d Cr. 2001), citing Bell v. Maryland, 378 U S.

226, 237 (1964) (referring to the Suprenme Court’s "policy of
refusing to decide a federal question in a case that m ght be
controlled by a state ground of decision"). Having revi ewed
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M dway’ s argunments regarding duty and causation, the Court

concl udes that given the extensive allegations in the conpl aint
regardi ng foreseeability, dism ssal on the state tort |aw grounds
advanced by M dway wi thout a nore fully devel oped record would
violate the spirit of the notice pleading requirenents of the
Federal Rules of Cvil Procedure. See, e.g., Fed. R Gv. P

8(a) ("A pleading which sets forth a claimfor relief . . . shall
contain . . . a short and plain statenent of the claimshow ng

that the pleader is entitled to relief."); Swierkiewcz v. Sorena

N.A, 122 S. C. 992 (2002) (describing the |iberal standard of

noti ce pleading).?

B. State Constitutional |ssues
"Ordinarily," a federal court is "obliged to address any
state constitutional clains before reaching the nerits of

federal constitutional clainms."” Harlen Assoc. v. Village of

M neola, 273 F.3d 494, 497 n.1 (2d Cr. 2001), citing Serio, 261

F.3d at 150. If the issue is novel and the state constitutional
terrain uncertain, prudence is required:

Where a decision is to be nmade on the basis of state
| aw, however, the Suprenme Court has |ong shown a strong

2An extended discussion of the basis of the concl usion that
M dway’ s duty and causation argunents are unavailing at this
stage of the litigation is unnecessary and perhaps unw se, Since
it would constitute only unreviewabl e dicta given the Court’s
conclusion that the clains are conpletely barred by the
Constitution. Cf. Horne v. Coughlin, 191 F. 3d 244, 246 (2d G
1999); Mdllica v. Volker, 229 F.3d 366 (2d Cir. 2000).

22



preference that the controlling interpretation of the
rel evant statute be given by state, rather than
federal, courts. This preference is rooted in basic
principles of federalism for a federal court risks
friction-generating error when it endeavors to construe
a novel state Act not yet reviewed by the State’s

hi ghest court.

Serio, 261 F.3d at 150, citing Arizonans for Oficial English v.

Arizona, 520 U S. 43, 76 (1997); Lehman Bros. v. Schein, 416 U. S

386, 391 (1974); Poe v. Ulman, 367 U S. 497, 526 (1961) (Harl an,

J., dissenting); and In re Joint Eastern and Southern District

Asbestos Litig., 78 F.3d 764, 776 (2d G r. 1996) (quotations

omtted).

As set out below, the First Amendnent anal ysis wholly
resolves the issue, so even if the Connecticut constitution gives
hi gher protection to expressive conduct, as Mdway alleges, there
is no need for this Court, sitting in diversity, to outline the
exact contours of that heightened protection. G ven these
circunstances and the strong preference noted in Allstate that
state courts interpret state constitutional |aw, the Court’s

analysis will proceed along federal constitutional |ines.?3®

%%l n sone instances, "the Connecticut constitution, under
article first, 88 4, 5 and 14, provides greater protection for
expressive activity than that provided by the first amendnent to
the federal constitution.”™ Leydon v. Town of G eenw ch, 257
Conn. 318, 348 (2001), citing State v. Linares, 232 Conn. 345,
380-81 (1995). In determ ning whether the Connecti cut
constitution affords greater protection in any particul ar case
than that provided by the federal constitution, the Connecti cut
Suprene Court recogni zes "that federal constitutional |aw sets
m ni mum nati onal standards,"” but "nay determ ne that the
protections afforded to the citizens of this state by [the
Connecticut] constitution go beyond those provided by the federal
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C. Applicability of First Amendnent to Wlson's C ains

Al t hough Wlson is a private party seeking |legal redress on
a common |aw theory of liability, the First Amendnent nonet hel ess
has bearing and applicability here, as the State of Connecti cut
cannot provide a renedy, either by its comon | aw or by statute,

that violates Mdway's free speech rights. See New York Tines

Co. v. Sullivan, 376 U. S. 254 (1964) (discussed below); Shelley

v. Kraener, 334 U. S. 1 (1948) (while race-based restrictive
covenants in | and conveyances do not thenselves violate the
Fourteent h Anendnment because that Amendnent applies only to state
action, state court enforcenent of such covenants woul d be
unconstitutional state action).

New York Tines is particularly on point. There, the Suprene

Court reviewed a |ibel judgnment secured under the conmon | aw of
Al abama agai nst the New York Tinmes. The Court "dispose[d] at the
outset" of Al abama’s contention, which had been relied on by the
Al abama Suprenme Court, that because the Fourteenth Amendnent
(whi ch makes the First Amendnent applicable to the states) is
di rected against state action and not private action, the First
Amendnent had no bearing on the private civil dispute between two
citizens:

Al though this is a civil lawsuit between private

parties, the Al abama courts have applied a state rule
of | aw which petitioners claimto inpose invalid

constitution."” Leydon, 257 Conn. at 347 n.34 (citations
omtted).
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restrictions on their constitutional freedons of speech

and press. It matters not that that |aw has been
applied in a civil action and that it is common | aw
only . . . . The test is not the formin which state

power has been applied but, whatever the form whether
such power has in fact been exercised.

376 U.S. at 265, citing Ex parte Virginia, 100 U. S. 339, 346-347

(1879); Anerican Federation of Labor v. Swing, 312 U S 321

(1941).

D. First Amendnent Protection Accorded Video Ganes
The Second Circuit recently addressed the "el usive" nature

of what constitutes First Anmendment expression in Universal City

Studios, Inc. v. Corley, 273 F.3d 429, 466 (2nd Gr. 2001), a

case involving the First Amendnent protection to be accorded to
conputer software. The court noted that while "[s]one woul d
confine First Amendnent protection to political speech,” id. at

446, citing Robert Bork, Neutral Principles and Sone Fir st

Anendnent Problens, 47 Ind. L.J. 1 (1971), "the | aw has not been

so limted," as "[e]ven dry information, devoid of advocacy,
political relevance, or artistic expression, has been accorded

First Amendnent protection.” 273 F.3d at 446, citing, inter

alia, Roth v. United States, 354 U. S. 476, 484 (1957) (First

Amendnent enbraces "[a]ll ideas having even the slightest
redeem ng soci al inportance").
While there are no U S. Suprenme Court or Second Circuit

decisions directly on point, several courts in other
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jurisdictions have addressed the scope of First Anmendnent
protection enjoyed by video gane manufacturers in a variety of

cont ext s. I n Aneri can Anmusenment Machi ne Assoc. v. Kendrick, 115

F. Supp. 2d 943 (S.D. Ind. 2000) ("Kendrick I"), the court was

asked to enjoin enforcenent, on First Amendnent grounds, of an

| ndi anapolis ordinance that restricted m nors’ access to violent
and sexually explicit video ganes. The Kendrick I court noted
that there is no "precise test for determ ning how the First
Amendnent protects a given formof expression.” 1d. at 952; see

also Rothner v. City of Chicago, 929 F.2d 297, 303 (7th G

1991) (assum ng argquendo that the video ganes at issue were
protected by the First Arendnent). "lInstead, the [Suprene] Court
has stated generally: ‘Each nedium of expression . . . nust be
assessed for First Anendnent purposes by standards suited to it,
for each may present its own problens.’” Any given form of
entertai nment, activity, or interaction nmay or may not be

protected under the First Arendnent."” Kendrick I at 952, quoting

Sout heastern Pronotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975)

and citing David B. Goroff, The First Anmendnent Side Effects of

Curing Pac-Man Fever, 84 Colum L. Rev. 744 (1984).

The district court in Kendrick I concluded that at | east

sone vi deo ganes inpacted by the ordinance at issue constituted
expression protected by the First Anmendnent. 1d. 1In reaching

this conclusion, the court noted the difficulty of finding a
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"meani ngful distinction between the Gauntlet3 ganme’s ability to
communi cate a story line and that of a novie, television show,
book, or — perhaps the best analogy — a com c book. Certainly
the distinction cannot sinply be that the gane is interactive.

The internet is an interactive nedium and recei ves First

Amendnent protection.”™ [d., citing Reno v. ACLU, 521 U S. 844
(1997).
The result in Kendrick I — a denial of the prelimnary

i njunction sought by the video ganme manufacturer plaintiffs — was

reversed in Anerican Anusenent ©Machine Ass’'n v. Kendrick, 244

F.3d 572 (7th G r. 2001), cert. denied, 122 S.C. 462 ("Kendrick
[1"), in which the Seventh G rcuit seenmed to go even farther than
the district court in recognizing the First Amendnent protection

afforded video ganes. In Kendrick Il, the court made the

followng literary-qua-constitutional pronouncenment: "Al
literature (here broadly defined to include novies, television,
and the ot her photographic nedia, and popul ar as well as hi ghbrow
l[iterature) is interactive; the better it is, the nore
interactive. Literature when it is successful draws the reader
into the story, nmakes himidentify with the characters, invites
himto judge themand quarrel with them to experience their joys
and sufferings as the reader’s own." 214 F.2d at 577.

W son argues that Mrtal Konbat is not protected

S"Guntl et" was one video gane at issue in the case.
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expression, relying principally on Anerica’s Best Famly

Showpl ace v. Gty of New York, 536 F. Supp. 170 (E.D.N. Y. 1982),

in which the court |ikened video ganmes to mechani cal

entertai nment devices, such as pinball machi nes, and recreational

pasti nes, such as chess and baseball, consisting of rules and

i npl enent s:
In no sense can it be said that video ganes are neant
to inform Rather, a video gane, |like a pinball gane,
a gane of chess, or a gane of baseball, is pure

entertainment with no informational elenent. That sone
of these ganes "talk" to the participant, play nusic,

or have witten instructions does not provide the

m ssing element of "information." | find, therefore,

t hat al t hough video gane prograns may be copyri ghted,
they "contain so little in the way of particularized
form of expression" that video ganmes cannot be fairly
characterized as a form of speech protected by the
First Amendnent. Accordingly, there is no need to draw
that "elusive" line "between the inform ng and the
entertaining"” referred to in Wnters v. People of New
York, 333 U S. 507, 510 (1948).

536 F. Supp. at 174 (citations omtted).

While the Anerica’s Best court’s conparison of video ganes

to pinball, chess and baseball seens to belie the Anerica s Best

plaintiff’s own description of the video ganes at issue as
""visual and aural presentations on a screen involving a fantasy
experience in which the player participates,’” 536 F. Supp. at
173 (quoting fromplaintiff’s menorandum of |aw), the court was
ruling on a notion for a prelimnary injunction, and appears to
have rejected as a factual matter the plaintiff’s claimthat the
ganes at issue were simlar to notion pictures, based on the
evidentiary record before it denonstrating that the ganmes were
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not hi ng nore than digital pinball machines.

In sum the cases are reconcilable on this point: Wile
video ganes that are nerely digitized pinball machines are not
protected speech, those that are anal ytically indistinguishable
fromother protected nedia, such as notion pictures or books,
whi ch convey information or evoke enotions by inmagery, are
protected under the First Armendnent. As recently suggested by
the Second Circuit in Corley, the inquiry nmust be context-
specific. Because a pinball machine is not protected speech, a
vi deo gane that only simulated a pinball nmachi ne woul d not be
prot ected speech. Conversely, com c books and novies are
protected speech, so interactive versions of the sane genre are
al so protected, even though they are |abeled "ganes." In short,
the | abel "video gane" is not talismanic, automatically making
the object to which it is applied either speech or not speech.

The question then beconmes which criteria Mrtal Konbat neets
under the allegations in Wlson’s conplaint. WIson
di stingui shes Mortal Konbat fromprotected nedia only by virtue
of its interactivity. The nature of the interactivity set out in
W son’s conpl ai nt, however, tends to cut in favor of First
Amendnent protection, inasnmuch as it is alleged to enhance
everyt hing expressive and artistic about Mrtal Konbat: the
battl es becone nore realistic, the thrill and exhilaration of
fighting is nore pronounced. See Am Conpl. 1 5 ("The
[interactive] technology utilized in [Mrtal Konbat] was designed
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to have an i medi ate and | asting inpact on the senses of the
users as they used the product, this causing said users to feel
exhilarated to such an extent that they would becone obsessed by
and addicted to the violent actions they were led to believe they
were actually performng.").

Taking Wlson' s allegations as true, the Court concl udes
that Mortal Konmbat, as WIson describes it, is protected First
Amendnent speech. WIlson's allegations about the game — that it
presents violence as a problem solving techni qgue and encour ages
pl ayers to "act out" the violence they see on screen —
denonstrates that what her suit is targeting are the expressive
el ements of the game: its plot (i.e., the fact that advancing to
different | evels of the gane requires increased violence), its
characters (all of which are alleged to be violent), and the
visual and auditory mlieu in which the story line is played out
(one character’s ‘finishing nove’ or nmethod of killing opponents
is "tearing off his opponent’s head | eaving his spinal cord stil
dangl i ng" ).

Ameri can Bookseller’'s Assoc., Inc. v. Hudnut, 771 F.2d 323

(7th CGr. 1985), is instructive. At issue in Hudnut was the City

of Indianapolis’s ordinance providing, inter alia, a private

remedy for "victinms" of pornography, defined as "the graphic

sexual ly explicit subordination of wonen." 1d. at 324. For the

32Am Conpl. T 3.
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pur poses of deciding the case, the court "accept[ed] the prem ses
of this legislation": "Depictions of subordination tend to
per petuate subordination[, which in turn] leads to affront and
| ower pay at work, insult and injury at honme, battery and pay on
the streets."” 1d. at 329 (footnote omtted). However, the court
found that such a starting prem se actually undercut the Gty’'s
argunent for according |less protection to pornography:

[T]his sinply denonstrates the power of pornography as

speech. All of these unhappy effects depend on nental
i nternmedi ati on. Pornography affects how people see the

world, their fellows, and social relations. |If
por nography i s what pornography does, so is other
speech.

Id. In the sanme way, WIson conpl ains of the addictive power of

portrayals of violence on the adol escent mnd.* Wat she
chal | enges as having warped Yancy’s mnd is not a pinbal

machi ne, board game or sport; rather, it is a gratuitously
vi ol ent cross between a com c book and a Saturday norning

cartoon, with the player having sone control over the sequence of

3The scientific literature in this regard is apparently
sonewhat equi vocal. Conpare Craig A Anderson & Brad J. Bushnan,
Effects of Violent Video Ganes on Aggressive Behavi or, Aggressive
Cogni tion, Aggressive Affect, Psychol ogical Arousal, and
Prosocial Behavior: A Meta-Analytic Review of the Scientific
Literature, 12 Psychol ogi cal Science 353 (Sep. 2001) (concl uding,
based on review of research literature and studies, that violent
vi deo ganes i ncrease aggressive behavior in children and young
adults) with, e.g., Mchele J. Flemi ng & Debra J. R ckwood,
Effects of Violent Versus Nonviolent Video Ganes on Children’s
Arousal , Aggressive Mod, and Positive Mod, 31 Journal of
Appl i ed Psychol ogy 2047 (Oct. 2001) (finding no significant
i ncrease in aggressive nood scores for either boys or girls after
pl aying a violent video gane).

31



events and choi ce of weapon-w el di ng characters.

Even accepting WIlson’s allegations that Mrtal Konbat
caused viol ence and physical harmto be visited upon her son and
despite the seemingly mnimal utility of such depictions of
vi ol ence, the First Anendnent precludes WIlson' s action for
damages unl ess Mortal Konbat’'s inmages or nessages are "directed
to inciting or producing immnent |awl ess action and [be] likely

to incite or produce such action." Brandenburg v. Ohio, 395 U S

444, 447 (1969); accord Herceg v. Hustler Magazine, Inc., 814

F.2d 1017, 1020 (5th Cr. 1987); Hudnut, 771 F.2d at 3383,

Sanders, 2002 W. 338294, at *13-*14. Applying Brandenburg to the
facts Wl son all eges, she cannot prevail. Mdway’'s speech — an
interactive video story depiction in game form— is not alleged
to be "directed to inciting or producing immnent | aw ess action

and . . . likely to incite or produce such action," Brandenburgq,

395 U.S. at 447. Even with all inferences drawn in Wlson's
favor, the conplaint alleges conduct by Mdway that at worst
"amounted to nothing nore than advocacy of illegal action at sone
indefinite future tinme[, which] is not sufficient,” Hess v.

| ndi ana, 414 U.S. 105, 108 (1971).

Plaintiff’s only argunment under Brandenburg is based on

Byers v. Ednondson, 712 So.2d 681, 686 (La. 1998), in which the

Loui si ana Suprenme Court held that the allegations in plaintiff’s
conpl ai nt agai nst the nmakers of the film"Natural Born Killers"
were sufficient to overcone the Brandenburg test. The Court
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notes that Byers is clearly distinguishable, since the conplaint
in that case "alleged that the [novie makers] intended to incite
viewers of the filmto begin, shortly after viewing the film
crinme sprees such as the one that led to the shooting of [the
plaintiff]." [d. at 690. Such an allegation is understandably
absent here, and Wlson clains only that Mdway intended to
addi ct pl ayers, and knew or should have known that its conduct
woul d bring about harm

The Court concludes, therefore, that the First Amendnent is
a conplete bar to Wlson's negligent and intentional infliction

of enotional distress clainms against M dway.

VI11. Concl usion

For the reasons set out above, WIlson's conplaint fails to
state a clai mupon which relief can be granted. The product
liability counts fail because Mortal Konmbat is not a "product”
within the purview of the CPLA; the unfair trade practices claim
is time-barred; the loss of consortiumclaimis not recogni zed
under Connecticut law in this context; and the negligent and
intentional infliction of enotional distress clains are precluded

by the First Amendnent.
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M dway’'s notions to dismss [Doc. #25 & 43] are GRANTED.

The Cerk is directed to close this case.

Dat ed at New Haven,

Connecti cut,

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this 27th day of Mrch, 2002.
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